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STATEMENT OF ISSUES PRESENTED 


In the opinion of Appellant, the following issues are 


presented: 


1. 


Whether pretrial photographic and lineup identifications 
of a suspect made eight days after his arrest and during 
his detention were critical stages of the accusatorial 
process so as to entitle him under the sixth amendment to 
the assistance of counsel. 

Whether the totality of circumstances of the photographic 
identification of Appellant, including absence of counsel, 
was presumably so unnecessarily suggestive and conducive 
to irreparable mistaken identification that Appellant was 
denied due process of law and his constitutional right to 
effective assistance of counsel. 

Whether the totality of circumstances of the lineup 
identification of Appellant, including absence of informed 
counsel, was presumably so unnecessarily suggestive and 
conducive to irreparable mistaken identification that 
Appellant was denied due process of law and his constitu- 


tional right to effective assistance of counsel. 


Whether the in-court identification of Appellant by the 


witness who made the impermissibly suggestive pretrial 
identification should have been of independent origin 


untainted by exposure to improper suggestions. 


viii 
Whether the burden was on the Government to prove by clear 
and convincing evidence that the in-court identification 
had an independent source and was not based upon impermis- 
sible pretrial confrontations. | 

Whether the Government failed to prove by clear and con= 
vincing evidence that the in-court identification had an 
independent origin. : 
Whether, in view of the trial record, the trial judge 
failed to make essential findings and conclusions as to 
the impermissibly suggestive pretrial identifications. 
Whether the trial judge committed reversible error in 
charging the jury (a) that it could convict Appellant on 
poth felony-murder and on second-degree murder, (o) that 

a dead person could be the victim of a robbery, and (c) 
that a wrongful act intentionally done is done with malice. 
Whether the entry of erroneous judgments of conviction and 


imposition of concurrent sentences on some convictions 


violated Appellant's right of due process of law. 


This case has not previously been before this court under 


the same or other name or title. 
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FOR THE DISTRICT OF COLUMBIA 


STATEMENT OF THE CASE 


I. Preliminary Statement | 


About 7:00 A.li. on February 3, 1969 Leon Bpstein 
(Epstein) was shot to death during a store robbery. Appel- 
lant, Gregory L. Butler (Butler) was indicted for, inter alia, 
felony-murder, second-degree murder, armed robbery, robbery, 


and assault with a dangerous weapon. The sole eyewitness 
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was unable to identify either of the two culprits who con- 
mitted the acts involved in this case. Appellant, after a 
jury trial, was convicted of these offenses. The trial 
judge sentenced him to life imprisonment on the felony-murder 
verdict but refrained from sentencing on the second-degree 
conviction which, however, he allowed to remain in force. 
The sentences on’ the other counts were concurrent. 

On this appeal Butler challenges the proceedings 
below in the following respects: 

1. The photographic identification of appellant was 
impermissibly suggestive. 

2. The lineup identification of appellant was imper- 
missibly suggestive. 

3. The trial judge failed (a) to consider adequately 
the totality of the circumstances involved in, respectively, 
the photographic and lineup identifications of appellant and 
(b) to rule properly on their legal effects. 

4. The trial judge improperly instructed the jury in 


relation to (a) malice as an essential element of second- 


degree murder, (b) robbery of a dead person, and (c) permis- 


sion to convict on both first-degree felony-murder and second- 


degree murder. 


II. The Evidence Received to Prove Appellant 
Guilty 
A. The Testimony of Joseph Robinowitz 
Joseph Robinowitz (Robinowitz) was the only 


person who witnessed these offenses. The following is a 


summary of his testimony. 

On the morning of February 3, 1969 he and Epstein 
were and for several years had been employees of Rosenblatt 
Clothing Company, a men's clothing store located at eal D 
Street, N.i/. in Washington, D.C. (fr. 8-9) At 7:00 A. M. on 
that day, Robinowitz and Epstein arrived at the store for 


the day's business. Robinowitz removed two padlocks from 


the front door, and then unlocked and opened the door. 
Epstein thereupon entered the store, walked forward about 
10 to 15 feet and pulled the cord of the ceiling Light, thus 
illuminating the premises. (Tr. 8-10, 25) As Robinowits was 
about to enter the store two young men, one about 5) feet-9 
inches and the other about 5 feet-7 inches tall, each with 
a gun, approached him from behind, pushed and then followed 
him into the store and forced him to lock the door. | (@r. ll, 
27) One of the intruders then immediately fired one shot in 
the head of Epstein, killing him instantly. (fr. nen 
27-28, 30, 36) One soon thereafter searched Robinowitz and 
took 34.00 from his wallet. The two then beat him on the 
head and left by the front door. (Tr. 12, 14) Robinowitz 
did not see either of these offenders search Epstein’ s body 
or remove therefrom 3100 or a gun, but he heard one man say 
that Epstein had a gun on his person. (Tr. 41) 

When the two culprits left the store, Robinowitz 
noticed that one, apparently the shorter, was either wearing 
or carrying a coat similar to some coats in the store's 


stock. (Ir. 17-19) After they left the store he inspected 
| 
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the stock of coats on the hangers to ascertain whether any 
coat had been removed. He observed that one 3/4 length 
leather coat was missing. Government's Bxhibit 1.(fIr. 17,162) 


showed the hanger on which he had last seen the coat hanging 


before that morning. Government's Zxhibit 2.(fr. 22, 162) 


depicts coats similar to those handled by the store for sale 
end also the type of coat one of the two men had as they left 
the store. 

Robinowitz could not identify Butler as one of the 
two men who were in the store. (Tr. 42) He estimated that 


they were there no more than 15 or 20 minutes. (Tr. 41) 


B. The Testimony of Allen Colbert 
Allen Colbert (Colbert) gave testimony 


both outside and in the presence of the jury. Vhat follows 
next is counsel's summary of his testimony while the jury was 
present. 

On February 3, 1969 Colbert was living in Southwest 
Vashington and was working in Silver Spring. (fr. 77, 87, 
89) At about 7:05 or 7:10 A.M. he boarded a northbound 
Seventh Street bus at DZ Street, N.. and seated himself on 
the extreme right side of the rear seat which ran the full 
width of the bus. The bus route originated on Market Place, 
N.i. between Seventh and Bighth Streets, in front of Kann's 
Department Store. (Tr. 33-84) Colbert then observed Butler 
at the extreme left side of the same seat. Butler was lying 


with his feet on the floor, “hunched down on the back seat 
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as if he didn't want to be seen on the bus." (Tr. 77-80, 82- 
8%, 86, 91-93) Butler was holding a leather coat with white 
trim. It was "just like" that depicted in Governnent 's Exhibit 
Ho. 2. (Tr. 22, 82-83, 162) A few blocks north of H Street, 
N.W. a man boarded the bus and took a seat in the row immed— 
jately ahead of this rear seat and in front of Butler. (Tr. 
80, 86) This passenger and Butler, who appeared to be 
acquaintances, engaged in a conversation. (Tr. 81, 86) 
Colbert heard Butler tell this man that he and another person 
had forcibly entered Rosenblatt's store that seniors (fr. 80- 
81, 87) and had carried away the coat then in his possesatom 
(Pr. 81, 87) Butler told the passenger that he had ‘not 
obtained any money during this episode. He stated that he 
had informed his partner in crime that he had warned one of 
the employees in the store "not to use the gun." Butler told 
the passenger that he was on his way to his aunt's house on 
Market (sic) Street, Northwest. (fr. 81-82) About 25 or 40 
minutes after Colbert boarded the bus, Butler alighted at 


Lamont Street, l!.i., carrying the coat. (Tr. 82-83) 


C. The Testimony of Dr. Linwood Rayford 
Dr. Linwood Rayford testified that he was 


Chief Deputy Coroner in and for the District of Columbia, 
had performed an autopsy on Epstein's body on February ZA 
1969, and that the cause of death was a gunshot wound of the 
vrain. (Tr. 73-75) i 


D. The Testimony of Denise Williams 


Denise Williams (Miss Williams) testified as 
follows. 

She was 17 years old and on February 3, 1969 she 
lived at 618 Morton Street, N.i. in Washington, D.C. with her 
mother, Shirley ‘/illiams, and other members of her family. 
(Tr. 96, 97, 104) About 7:30 A.li, on that day Butler, whom . 
she knew, came to their apartment. Then, in the presence of 
herself, her mother and Vernon Vlilliams, her brother, he 
said he had come to their home by bus and had just shot a man 
and committed a robbery in a store. (fr. 99-100, 102-103, 
105-107) He also said that he had obtained #4.00 from one 
of the two men in the store and had carried away a black 
leather coat. He further remarked that he had two guns. 

Miss Williams saw Butler carry the coat while in the apart— 
ment, and she identified Government Exhibit 2 for identifion 


as the garment in question. (Tr. 101) 


E. The Testimony of Shirley Williams 
Shirley Jilliams (lis. Williams) testified as 
follows. 

On the morning of February 3, 1969 she and her 
three children, of whom Denise ‘/illiams was one, lived at 
613 Morton Street, .¥. in Washington, D.C. (Tr. 141-142) 
Between 7:15 and 7:30 A.M. Butler knocked on the door of her 
residence and she admitted him. (Tr. 142, 147-148) 


Butler announced that he had just shot somebody 
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(Tr, 143) and then engaged in a conversation which she, 
Denise Williams and two others present in the apartment 
heard. (Tr. 146-147, 149, 151) Butler made the following 
statements: 

ae Over the weekend he and three other persons planned 
a robbery of Rosenblatt's store, and on that morning the four 
men went by car to the vicinity of the store and waited 
across the street until two employees arrived at the door. 
(Tr. 143, 146) | 

db. Butler and at least one of the remaining three men 
followed the employees into the store and had guns pressing 
against the back of one employee. (Tr. 143) : 

Ce. Butler and his associate announced that chey were 
engaged in a robbery, and ordered the employees to give then 
money and to go to the back room. (Tr. 143) | 


d. The second employee turned to go to the back room 


and moved his hand toward his pocket. (Tr. 143) | 


e. Butler fired a shot at him, intending to hit him in 


the shoulder. (Tr. 143-144) 

fe After shooting the one employee Butler and his 
associate tied the second employee and moved him to the back 
room. (Tr. 146, 150) 

g. Butler took "a lot of money" from the employee he 
shot, 4.00 from the other employee and carried away a gun 
and a coat and then left the store. (Tr. 143-144, 146) 

h. Butler then boarded a bus at Kann's Department 


Store at Market Place at the same time that various policemen 


were approaching the locale. He therefore lay down on the 
back seat as the bus first circled the block to Seventh 
Street quite close to Rosenblatt's store, and then went north 
on Seventh Street. (Tr. 146, 150-151) 

i. Butler stayed on the bus until he alighted to go 
to Mrs. Williams' residence. (Tr. 143) 

‘hen Butler entered the Williams apartment he was 
carrying a shopping bag. Mrs. Williams saw that it contained 
two guns and a black leather coat. (Tr. 144, 151) Butler 
removed the guns and showed them to her. (Tr. 144, 151) The 
coat looked like the black leather coat marked as Government's 
Exhibit 2 for identification. (Tr. 144) In her presence, 
Butler counted a sum of money, including three 320 bills, 
which she thought was over 7100. (Tr. 144, 152) He took the 
coat with him when he left the premises. (Tr. 152) She did 


not go to the police but they called her at her place of 


employment and told her to come to the Homicide Headquarters 


on February 27, 1969 at 6:15 P.M. The story Butler told was 
fixed in her memory by 2 radio newscast she heard while 
driving to work the same morning Butler was at her home. (Tr. 
148) Later she learned from what she had read in the news- 
paper and had heard on the radio, that there was a large 
reward offered for information leading to the arrest of the 


person who had killed Epstein. (Tr. 153) 


F, The Testimony of Police Officer Robert 
Pratt 


Police Officer Robert Pratt testified that 


on February 5, 1969 while on duty as a policeman in Washing- 
ton, D.C. he arrested Butler. He recognized Government 
Exhibit 2 for identification and described it as a black 


leather coat with white trin. At the time of the arrest 


Butler was wearing the coat and Officer Pratt removed it from 


his person. (Tr. 154-155) 
Iv. The Testimony of Appellant sah Butler 
Butler testified as follows. 

He spent the night of February 2, 1969 at 204 
Eleventh Street, $.5. in Washington, D.C. and at 2: :00 A.M.. 
the next morning he boarded a bus at Seventh Street and 
Pennsylvania Avenue, S.E. and alighted at Seventh Street and 
Pennsylvania Avenue, N.W. where he crossed the perk and boarded 
a Silver Spring and Tacoma Park bus going north on Georgia 
Avenue. (Tr. 165-166, 170) His destination was his | aunt" s 
residence at 618 Morton Street, N.iv. and his purpose was to 
see his stepfather there and seek his aid in obtaining employ- 
ment. Shirley Villiams, his aunt, admitted him into the 
apartment. Present also were another aunt named Diana Bond, 
her small son, and both Joseph Williams, and Butler's step- 
brother Vernon. (Tr. 166-167, 171) | 

Butler denied that he had carried a paper bag or 
that he told Shirley Williams or Denise Williams tan he had 
shot Epstein or had shown them how he had done so. | He also 
denied that while he was on the northbound Georgia Avenue 


pus (a) he had carried two pistols, (>) he had seen Colbert , 


Ou 
(c) he had said anything about going to his aunt's residence 
or (ad) he had shot someone at Rosenblatt's store. (Tr. 167, 
174-175) 

Butler admitted that he had the black leather coat 


marked Govermme t's Exhibit 2 for identification when he was 


at his aunt's home and when he was arrested. (Tr. 168) He 


said he had bought it -on February 1, 1969 from a "fence man" 


at 12th and K or L Streets. (Tr. 167-1638) 


Vv. The Photographic Identification by Colbert 

Before testifying in the presence of the jury, 
Colbert gave testimony at about 3:00 P.M. of the first day of 
the trial in a so-called Simmons, Wade, Gilbert, Stovall hear- 
ing before the trial judge. (Tr. 49) The subject matter was 
the suggestibility of both Colbert's photographic and lineup 
identifications of Butler on February 13, 1969, ten days 
after Epstein was killed and eight days after Butler was 
arrested. (Tr. 61, 137, 154-155) Colbert supposedly based 
these identifications on his observation of the episode on 
the bus where he, Butler and a thirec person were allegedly 
passengers. A summary of Colbert's testimony is set forth 
above. 

Some material details of this photographic identi- 
fication by Colbert are unknown. First and foremost, the 
photographs themselves were not available to the court, coun- 
sel and witnesses when Colbert was testifying about them. 


(Tr. 57, 59, 136) Before Colbert began his testimony in 
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this nonjury hearing the prosecutor told the judge that he 
aid not even know then whether Colbert had in fact made a 
photographic identification and he had not theretofore been 
told that one had been made. (Tr. 48, 63) Both defense 
counsel made the same statement to the trial judge, demanded 
the pictures before Colbert testified in order to determine 
whether they impermissibly suggested the identification of 
Butler. (Tr. 48-49, 57, 63, 65, 67-68, 71) | 

Colbert testified that a few days after the bus 
episode a detective at the office of the Homicide Squad showed 
him more than a dozen pictures, of negro males about 19 or 
20 years old, and asked him if he “could recognize the person 
that was on the bus." After looking at these photographs 
Colbert testified (a) that he "was able to recognize the 
photograph of the person" he "saw on the bus,” (b) that he 
had no difficulty in locating his picture, and the picture 
w.s that of Butler, and (c) that his identification at the 
time of the hearing was "based on the fact that chat is the 
person that" he "saw on the bus and" he "didn't forget his 
face when" he "went down to the Homicide Squad." (tp. 54-55, 
70) The prosecutor then asked Colbert the following question: 

Has the fact that a reward has been | 
posted in this case, has that influenced 


you in any way to make a rash or precip- 
itous identification of this man? 


Colbert did not answer. (Tr. 70) The foregoing account by 


Colbert fails to deal with several vital details which coun— 


sel hereinafter enumerates. 
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Detective James EB. Greenwald (Greenwald) testified 
(a) that he had taken part in investigating Epstein's death; 
(>) that he was in the office when and where the photographs 
in question were shown to Colbert; (c) that he himself did 
not exhibit them ‘to him but it was Detective Raymong M. 
Pearson (Pearson) (also named "Pierson" in the transcript), 
who was also assigned to this investigation, (a) that Pearson 
handed Colbert a “group or stack" of 10 or 12 pictures and 
“said if there is anybody in there that you can identify"; 
(e) that he (Greenwald) did not remember whether Pearson or 
any other person said anything else to Colbert but that 
Pearson could have said something which he (Greenwald) did 
not remember; (f) that one of these photographs was that of 
a suspect and that Butler was the person in question; and 


(gs) that the pictures which Colbert saw on this occasion had 


not been preserved. (Tr. 58-62) The trial transcript does 


not @isclose (a) what, if any, answer Colbert gave or comment 
he made to Pearson's alleged question to him as to whether 
he could identify any person whose picture was among those 
shown to him or (b) what his conduct was at that time. 
Detective Pearson denied any involvement with 
Colbert's photographic identification of Butler. He said 
that he was not present on this occasion but that Detective 
Sergeant ‘John C.] Wilson had told him that Government's 
Exhibit 6 comprised the photographs which had been shown to 
Colbert. (Tr. 138-140) In connection with Pearson's testi- 


mony the prosecutor told the court that during the evening 


else 
of December 2, 1969 (following the first day of the cried) 
the detectives located a spread of pictures which were shown 
to Colbert and that on the inside flap of a picture of Butler 
were the initials "AC," and also the date "2-13-69." The 
prosecutor while examining Pearson had these pictures marked 
and identified as Government's Exhibit 6 for identification. 
(Tr. 133-134, 138) Defense Counsel told the court that the 
pictures were "suggestive" of Butler (Tr. 135) and that 
Sergeant Wilson, allegedly retired and sick, might have been 
able to testify on this issue. (Tr. 139) : 

The trial judge made some comments and rulings in 
relation to the suggestibility of these pictures. He did so 
before Pearson found and produced them in open court and also 
before Colbert testified that his identification was based on 
the fact that Butler was the person on the bus who stated he 
had shot Epstein and taken the coat. The judge thought that 
10 or 12 pictures of persons described as negro males 19, 

20 or 21 years old coupled with the view on the bus was 
sufficient in favor of the Government on the question of 
suggestibility even though the pictures were not available. 
The judge ruled that "there was nothing suggestive in the 
showing of 10 or 11 pictures to Colbert" and that "Colbert 
had an independent source for his identification." (fr. 176) 
The judge ruled that in this situation the burden was on the 
defense to show the photographic identification was imper- 
missibly suggestible. Without any proof of the totality of 


Detective Sergeant Wilson's conversations with Colbert , the 


— 
judge ruled that no suggestions had been made by a police 


officer to Colbert. The judge accordingly ruled that he 


would permit testimony as to the photographic lineup (herein- 


after described) and in-court identification of Butler by 
Colbert. (Tr. 66-63) 

Govermient's Exhibit 6 for identification contains 
four colored photographs, of which one is that of Butler, and 
seven black and white photographs, of which none is that of 
Butler. The four colored photographs, on their face, show 
the following details: 


Subject Date of Day 
Photographed , Picture of Week 


Subject 7 1/26/68 Friday 
Subject # 8/17/68 Saturday 
Subject # 9/18/68 Wednesday 
Subject # 2/ 5/69 Wednesday 


Subject #4 was Butler, and the record is silent as to whether 
Colbert noticed (a) that his photograph was taken on February 
5, 1969, two days after Epstein was killed, and (bo) that the 
other three persons involved here had their photographs taken 
before this event by 375, 172 and 140 days, respectively. 
Moreover, the back of Butler's photograph does not state the 
offense charged against him but each of the other three 
colored photographs does, and also the age, and for some, 


the height and weight, as is seen in the following chart: 


Subject Last Date of | 
No. Name Picture Age Ht. Wt. Offense 


David 1/26/68 21 5-7% 155 Robbery 
Holdup 
Street 
Gun 


Gleason 8/17/68 Satur- 19 Assault 
day ‘WI Rob 


Harling 9/18/68 Wednes- 20 5-11 173 Bank Hold- 
day up, Amer. 

Sec.& Tr. 
Co., 5911 
Blair Rd. 
N.W. on 
7/17/68 

iia Butler 2/5/69 TOGaEES 18 5-4 

ay 


The seven black and white photographs bear the following 


inscriptions: 

Date of 
Name of Person Photo- Date of 
Enotoszephec ss graph” Age" “Birth 

1/19/68 9/27/40 
Theodore Watson, Jr. 3/10/68 
Willie Streator 10/11/68 
Clifton Larry Taylor 11/11/63 
Theodore John Moore 11/21/68 2/5/41 5-7 132 
Kevin Brown 12/20/68 5-11 154 
Donald Ray Dooffin 1/ 6/69 10/29/52 5-6 168 


VI. The Lineup Identification by Colbert 


Colbert attended a lineup and made a lineup 


identification of Butler on the same evening he made the 
aforesaid photographic identification. (Tr. 55, 61, 137) 

| 
Butler wore the same clothes at both the photographic and 


ae = 

lineup identifications. Colbert testified (a) that a police- 
man asked him if he could recognize the person that he "picked 
out in the picture as the person” he had seen in the bus. 

(Tr. 56); (bo) that he was able to identify someone in the 
lineup and that person was Butler; (c) that Governmert's 
Exhibit 5 for identification was an accurate and fair photo- 
graphic representation of the lineup; and (a) that he recog- 
nized in this exhibit the photograph of Butler as being the 
fourth person from the left. (Tr. 56-57) 


Defense counsel's comment before Colbert testified 


I am not saying anything about the’ lineup 
itself because I understand he was repre- 
sented by counsel at that time. ° ° * we 
dont' know whether counsel at that time 
knew of these pictures. Cir. 45) (Emphasis 


added ) 
After Colbert gave the foregoing testimony relating to the 
lineup, defense counsel commented (a) that Colbert first saw 


Butler's picture and then saw his person and then identified 


bim; and (b) that the lineup identification was impermissibly 


suggestive after a photographic identification. (Tr. 65, 638, 
71) The judge, however, said he would admit the lineup iden- 
tification if the Government desired. (Tr. 176) 

Phe details of this lineup identification as shown 
vy Government's Exhibit 5 for identification, the photo- 
graphic representation thereof, are partly seen in the 
following chart, with the subjects arranged in the order they 
were placed from left to right, with Butler fourth from the 
left: 
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Sudject_#1 Subject #2 Subject #3 Subject #4 


About 5-10% About 5-94 About 5-9K About 5-7 
mustache mustache mustache no mustache 


white shirt light tan white shirt light brown V 
black tie windbreaker without tie neck sweater 


SrEbICOnG light tan heavy unas ote 
pants pants about 175 white pants 
thin About 160 about 130 


about 150 


Subject_#5 Subject #6 
About 6-1 About 5-9 1/8 


mustache turtleneck sweater with 


1 . narrow white stripe 
erase, eet around bottom and neck 
and vertical strip from 
black pants right side of neck to 


about 175 bottom 
about 150 
The record is silent as to whether Colbert noticed the strik- 
ing contrast of the appearances of Butler and the other five 


men in the lineup, respectively, as seen in the noticeable 


differences when compared as they stood side by side. 


VII. Aspects of Procedure, Rulings and 
Instructions 


After the Government and the defense rested, 
the court denied counsel's motions (a) for a directed verdict 
on the count charging robbery of Epstein since a dead person 
cannot be subjected to force and fear and be aeprivea of 
property and (b) for a mistrial due to the Government 's fail- 


ure to produce the police officer to identify the pictures 
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and to show an absence of suggestibility to Colbert at the 


lineup. (Tr. 159-161, 177-178) 

Before the court instructed the jury there was a 
discussion of the propriety of a verdict of guilty of both 
felony-murder and second-degree murder and the jury's consid- 
eration of second-degree murder only if the jurors think the 
first-degree murder charge has not been proved. Defense 
counsel stated that the evidence did not support both charges 
and a guilty verdict had to be either of felony-murder or 
second-degree murder but not both. (Tr. 180-185) Although 
Fuller v. United States, 132 U.S.App. 264, 407 F.2d 1199 
(1968) was cited and analyzed during the colloquy, the court 
said: 

Well, I think the safe thing to do is to 

submit'this to the jury on the basis 

that they could find the defendant guilty 

of both counts, felony-murder and second- 

degree murder. (Tr.m185) 

Pursuant to this view, the trial judge instructed the jury on 
both felony-murder and second-degree murder but did not 
instruct the jury to consider the question of second-degree 
murder only if the Government had failed to make a felony- 
murder case. 

The judge instructed the jury that a dead person 
could be the victim of a robbery. (Tr. 48-49) 

He also instructed the jury in relation to malice 
as an element of second-degree murder that 

In determining whether a wrongful act is 


done with malice, you may infer that a 
person ordinarily intends the natural and 
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probable consequences of acts knowingly 
Gone or knowingly omitted. (Tr. 42) 


ARGUMENT 


THE PRETRIAL PHOTOGRAPHIC AND LINEUP IDENTIFICA- 
TIONS MADE OF APPELLANT TEN DAYS AFTER THE 
OFFENSES AND EIGHT DAYS AFTER HIS ARREST, BOTH 
DURING HIS DETENTION AS A SUSPECT, WERE CRITICAL 
STAGES OF THE ACCUSATORIAL PROCESS AND APPELLANT 
WAS THEREFORE ENTITLED BY THE SIXTH AMENDMENT TO 
THE ASSISTANCE OF COUNSEL. 


When a suspect is in custody, the display of his person 


or his photograph to a witness for identification purposes isa 
critical stage of the law-enforcement Brocesst Any such confron- 
tation between the suspect and the witness could be, intentionally 
or unintentionally, inherently and incurably suggestive and other- 
wise unfair and thus lead to a mistaken identification. Such a 
false identification would deprive a defendant of his constitu- 
tional right to a fair trial. It is sometimes aifficult or 
impossible to ascertain whether improper methods were used ina 
lineup or other identification procedures. Accordingly, a suspect 
is entitled whenever feasible to notice and an opportunity for 
counsel to be present at the identification proceeding, whether 
at a lineup or an arraignment, squad room, prosecutor's office 

or elsewhere. 

The foregoing paragraph is a statement of the judicial 
theory and rationale expressed in many opinions during the past 
four years. In United States v. Wade, 388 U.S. 218 the Court at 
pages 228-229 said: 


The vagaries of eye witness identification 
are well known; the annals of criminal law 
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are rife with instances of mistaken identi- 
fication, - +--+. 


In Simmons v. United States, 390 U.S. 377 (1968) the petitioner 


Claimed that his conviction was void because it was tainted by an 
unduly prejudicial identification procedure. In this connection 


the Court at page 383 observed: 


It must be recognized that improper employ- 
ment of photographs by police may sometime 
cause witnesses to err in identifying crin- 
inals.'-° ° ° Even if the police subsequently 
follow the most correct photographic identi- 
fication procedures and show him the pictures 
of a number of individuals without indicating 
whom they suspect, there is some danger that 
the witness may make an incorrect identifica- 
tion. This danger will be increased if the 
police + * *« show him the pictures of several 
persons among them which the photograph of a 
Single such indjvidual recurs or is in some 
way emphasized. 


In footnote 2 the Court referred to P. ‘all, Bye-Witness Identifi- 
cation in Criminal Cases 74-77 (1965). At page 68 the same author 


says: 


* + * where a photograph has been identified 
as that of the guilty party, any subsequent 
corporeal identification of that person may 
be based not upon the witness's recollection 
of the features of the guilty party but upon 
his recollection of the photograph. Thus, 
although a witness who is asked to attempt a 
corporeal identification of a person whose 
photograph he has previously identified may 
say "That's the man that did it," what he 
may actually mean is, "That's the man whose 
photograph I identified." (Footnote omitted) 


See also Williams and Hammelmann, Identification Parades, Part 10 


T1963] Crim. L. Rev. 484. 


In view of these dangers of eye-witness identification, 


the Supreme Court has formulated two distinct principles for 
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' challenging eye-witness identifications. In United States v. Wade, 
| 
388 U.S. 218 (1967) and Gilbert v. California, 388 U.S. 263 (1967) 
‘the Court held that an identification confrontation is a "critical" 
stage of the accusatorial process, at which a defendant is entitled 
by the sixth amendment to assistance of counsel. In Wade the Court 
held a lineup "critical" because | 
+ + * the confrontation compelled by the | 
State between the accused and the victim 
or witnesses to a crime to elicit identi- | 
fication evidence is peculiarly riddled 
with innumerable dangers and variable 
factors which might seriously, even cru— 
cially, derogate from a fair trial. 388 
U.S. at 228 
Therefore, if a person made an out-of-court-identification in the 
absence of counsel, in order for him to make a later in-court 
identification, the Government must show by clear and convincing 
evidence that such identification was based on an independent 
source. On the same day that it decided Wade and Gilbert the 
Court held that an identification must be suppressed if in viewing 
"the totality of circumstances,” the confrontation was "so unneces— 
| 


sarily suggestive and conducive to irreparable mistaken identifica- 


tion that [defendant] was denied due process of law." Stovall v. 


Denno, 388 U.S. 293, 301-302 (1967). 


The presence of counsel at identification confrontations, 
other than lineups, may be as or more essential and for the same 
reasons as the Supreme Court observed in Wade. The court had in 
mind the objectives of (a) minimizing the likelihood of an unduly 
suggestive confrontation and (b) enabling an informed challenge 


at trial to either the admissibility or the credibility of 


me BS ee 
identification evidence. 

fhe Court of Appeals for this circuit has shown a full 
awareness of the requirement of counsel at various kinds of pre- 
trial informal pre-arrest confrontations. "Indeed, the more 
informal the confrontation procedure, the greater is the danger 
of ascertaining at trial the facts of the confrontation." (Page 
5 of Slip Opinion, Long v. United States, No. 22,218 decided 
December 18, 1969, holding that suspect before arrest was entitled 
to counsel at squad-room confrontation. Because the sources of 
suggestiveness in an eye-witness identification are subtle and 
the suspect is less likely to be alert to the need for safeguards 
when no formal process has issued against him, the Court reached 
the same result in United States v- Greene, No. 22,923 decided 
April 29, 1970 in relation to confrontation in a prosecutor's 
office. The same reasoning and result obtained in Mason v. United 
States, 134 U.S.App.D.C. 280, 414 F.2a 1176 (1969) and United 
States v. York, No. 22,468, decided September 24, 1969, in rela- 


tion to view of suspect in courtroom. And in Rivers v. United 


States, 400 F.2d 935,939 (5 Cir. 1968) the Court held ‘ade appli- 


cable "to any lineup, to any other technique employed to produce 
an identification and a fortiori to a face-to-face encounter 
between the witness and the suspect alone, regardless of when the 
identification occurs, in time or place * * ° ." In Clemons v. 
United States, 133 U.S.App.D.C. 27, 37 408 F.2d 1230, 1240 (1968 
en banc) this Court, speaking of preliminary-hearing identifica- 


tions, said: 
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It is, of course, possible for a non-lLineup 
confrontation to be held under conditions _ 
which assimilate it very closely to a lineup, 
and this is what the trial court essentially 
found was the case here. It must be evident, 
however, that the conditions of such a con= 
frontation are much harder to control than | 
those of a formal lineup, and that itis also 
much more difficult to establish by clear 
and undisputed testimony exactly what those 
conditions were. It is, at the least, a | 
practice fraught with perils to a degree 
suggesting its sparing use as the part of 
prudence. | 


The Government has frankly conceded that a photographic 
confrontation carries more risk of mistaken identification than 
does the formal lineup. In its brief in Wade in the Supreme Court , 
(No. 334, October Tern, 1966) the Department of Justice at page 7 


said: | 
There is no meaningful difference between 
a witness' pre-trial identification from 
photographs and a similar identification 
made at a lineup. 


And then at page 14 the Department said: 


The techniques of pretrial identification | 
vary, of course, in the extent to which | 
they afford verification of the accuracy 
of the witness' testimony. A lineup or a. 
showing of a series of photographs tests | 
the witness and may provide, in certain | 
circumstances, reasons to doubt the truth | 
of his story; observation of the accused | 
when he is unaccompanied iS a 1658 reliable 


indicator ol 16 witness’ accuracy or probity. 


(mnphasis added 
In United States v. Hamilton (No. 22,361, decided July 2, 1969), 
this Court was mindful (a) "of the hazards inherent in the use 
of photographs for purposes of identification" and (b) "of the 
consequent need for care whenever that process is employed" (Slip 


Opinion, page 5). 
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This Court has therefore clearly and cogently recognized 
the possible need for counsel at photographic identifications in 
the interest of fairness and avoidance of impermissible sugges- 
tiveness. In United States v. Kirby, No. 23,106, decided April 
24, 1970, the Court envisioned a “prophylactic rule" requiring 
the appointment of counsel for one who is not present at the time 
of identification but has been arrested for or charged with the 
crime and is in custody. In Kirby the Court referred to Thompson 
ve State, _—s * Nev. ss 451 P.2d 704, cert. den. 396 U.S. 893 
(1969) in connection with the view there expressed of need for 
counsel at a photographic identification, unless and until the 
photographs shown to the identifying witness are preserved and 
available at trial in order to rebut a claim of suggestiveness. 
See also Hamilton, supra 

The foregoing discussion implies situations other than 
prompt on-the-scene confrontations, such as were involved in 


Russell v. United States, 133 U-S.App-D.C. 77,408 F.2d 1289, 


cert. denied 395 U.S. 928 (1969) and United States v- Wilson, 
U.S.App.D.C. , Fo. 23,283, decided May 20, 1970. Except 


conceivably in the Russell and Wilson type of confrontation, it 
is not urgent or necessary for a witness ever to confront a 
suspect in a suggestive manner, and it is not reasonable for his 
counsel to be absent. Gregory v. United States, 133 U.S.App.D.C. 
317, 410 F.2d 1016 (1969); Mason v. United States, 134 U.S.App.D.C. 
280, 414 F.2d 1176 (1969). 

In Wade the Supreme Court expounded the practical, use- 


ful and essential role of counsel at a lineup identification. In 


Bee | 
footnote 27 (383 U.S. at 233) the Court said that "gounsel's 
presence may eliminate the hazards which render the Lineup a 
critical stage." And see United States v- Allen, 133 U.S.App.D.C. 
84, 408 F.2d 1237 (1969) where tne Court noted that "the presence 
of counsel serves not only to allow an informed challenge to be 
made to identification evidence at trial," but also "to minimize 
the likelihood of an unduly suggestive confrontation.” Vloreover 
in Long, supra, the Court observed that the function of counsel 
is more vital and essential in confrontation procedures less 


formal than the lineup because the danger of suggestiveness is 


greater. 


| 
The pretrial photographic and lineup identifications of 


Butler ten days after the offenses and eight days after his 
arrest, both during his aetention as a suspect, were critical 
stages of the accusatorial process in this case. Butler there- 
fore had the constitutional right to the assistance of gounsel 
at both these pretrial identifications. Je will hereinafter 
develop the adverse effects of the absence of counsel at the 
impermissibly suggestive identifications which Colbert made. 
it. THE TOTALITY OF CIRCUMSTANCES OF THE PHOTOGRAPHIC 
IDENTIFICATION OF APPELLATT, ICCLUDING ABSENCE 
OF COUNSEL, WAS PRESUMABLY SO Ul'NECHSSARILY 
SUGGESTIVE AND cOMDUCIVS TO TRREPARABLE MISTAKED 
IDENTIFICATION THAT APPELLALT WAS DEYIED! DUz 
PROCESS OF LAW AND HIS CONSTITUTIONAL RIGHT TO 
RFFECTIVE ASSISTANCE OF COUNSEL. 
We have set forth in our Statement of the Case, supra, 
the details, as shown py the record, of the photographic identi- 
fication of Butler eight days after his arrest. Before Colbert 


told his story at the nonjury hearing, Detective Greenwald 


testified he was in Homicide Squad headquarters and saw Detective 


Pearson hand Colbert a group of pictures and ask whether any was 


that of the person on the bus who admitted shooting someone in a 


store and taking a coat. Greenwald further testified (a) he did 
not remember whether Pearson said anything else to Colbert and 
(>) the photographs in question had not been preserved. Pearson, 
however, later testified that he was not present on this occasion 
put Detective Sergeant ‘iilson was the officer who showed Colbert 
the pictures. (iilson, he said, had quit the police force and was 
presently ill, and hence was unavailable as a witness. 

The photographic identification was impermissibly 
suzgestive. Of the four color photographs which Colbert saw, 
three were taken long before the offenses on February 3, 1969 
and Butler's was taken two days after. Butler's photograph did 
not indicate the offense for which he was held, but the other three 
pore inscriptions that the offenses, respectively, were Armed 
Street Robbery, Assault with Intent to Rood, and Bank Robbery. 

One of these three photographs indicated 5 feet 11 inches and 174 
pounds for the person depicted in it. The seven black and white 
photographs also improperly focused Colbert's attention on Butler. 
They bore inscriptions showing they were all taken before the 
Bpstein killing and one person whose photograph Colbert saw was 

5 feet 11 inches tall, another weighed 168 pounds and was 5 feet 

6 inches tall, two of the three persons were 28 years old. 

Butler's defense suffered from both the totality of the 
circumstances of the photographic identification and the handicaps. 
of defense counsel who (a) had no knowledge until the trial started 


4 
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that this confrontation had occurred and (>) had not seen the 
eleven photographs which on their faces and backs virtually told 
Colbert whose photograph to select. If defense counsel ad been 
present at Colbert's viewing of the photographs he could have 
observed enough to have aided in making possible an ees recon—- 
struction for the court and jury. And even if he had not been 
present, his inspection of the pictures at the trial would also, 
but to a lesser extent, have enabled him to conduct a meaningful 
and effective cross-examination of Colbert. | 


This improper photographic identification is a graphic 
example of the kind of suggestive confrontation which has often 
troubled courts over the years. In United States v. Robinson, 
ar U.S.App.-D.C. ____, No. 22,876, decided October 14, 1970, this 
Court on page 3 of the slip opinion said that “it may be true that 
in certain instances a date placed on the picture r exhibited for 
identification purposes] will be overly suggestive." In Hamilton, 
supra, the Court recognized that in some situations a photograph 
could be "highlighted" and its selection in some way prompted. 

In Greene, Hamilton, Long, and Mason, supra, this Court showed 
awareness of the difficulty or impossibility of reconstructing 

the exact circumstances of the pretrial saentification. Certainly, 
according to such cases as Wade, Stovall, and Clemons, supra, 
defense counsel is entitled to information from the prosecution 
during the trial as to what happened in the confrontation. 


Defense counsel, of course, has both a right and a auty to conduct 


an intelligent, informed and meaningful cross-examination of 


witnesses' pretrial identification procedures. Simmons v. United 


Ae EAE 5349-448, where the Court spoke of “improper 


of photographs by police 'which] may sonetimes cause 


err in identifying criminals" and then observed that, 


Tene] danger that use of the technique may 
result in convictions based on misidenti- 
fication may be substantially lessened ty 

a course of cross-examination at trial which 
exposes to the jury the method's potential 
for error. 


See Note, Confrontation, Cross-Examination, and the Right to 


Prepare a Defense, 56 Geo. L. Jd. 939,96 (1968). 


Til. THE TOTALITY OF CIRCUMSTANCES OF THE LIT SUP 
IDENTIFICATION OF APPELLAIT, INCLUDING ABSSNCE 

OF IEFORIED COUNSEL, WAS PRESUMABLY SO UNE ii 0— 
ESSARILY SUGGSSTIVE AFD COrLUCIVE T TRREFARABLYI 
MISTAKEN IDEPTIFICATION THAT APPELLANT VAS Dist DED 
DUS PROCESS OF LAY ard HIS COPSTITULTIONAL RIGHT 
TO BFFECTIVE ASSISTANCE OF COUNSEL. 
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Colbert's lineup identification of Butler was highly 
improper on several counts. It occurred the very same evening 


that Colbert had made the photographic confrontation, and while 


Butler was wearing the very same clothes. The photograph of this 


lineup (Governments Ixhibit 5 for identification) shows Butler 
to be about 5 feet 7 inches tail, weighing about 130 pounds, and 
standing between one person about 5 Teet 97 inches tall and 
weighing about 175 pounds and another person about 6 feet 1 inck 
tall and weighing about 175. Of the six men in the lineup, al. 
except Butler, wore mustaches and each of the five was more than 
5 feet 9 inches tall. The marked disparity of appearance among 
the six men Colbert viewed thus brought Butler into very sharp 
Focus. 


Lioreover, very material to this appeal is the fact that 


Qutler did not have effective and informed assistance of counsel. 
(a) that 
he understood that Butler was represented by counsei a% Lineup 
(0) that he did not know whether Butier's attorney at the 


time knew that Colbert had theretofore made a photographic iden- 


tification. The record on appeal is devoid of any other details 
and of any basis whatsoever for inferring that Butier wae pro- 
tected at the lineup as is contemplated by wade, gilbert, and 
tovall, expounded above. If we assume, merely on counsel 's 
statement at trial of his understanding, that Butler was in fact 
represented by counsel at the lineup, we must nevertheless con— 
lude that this confrontation not only did not ninimize but on 
the contrary did clearly maximize the likelihcod of an undul y 
suggestive selection of Butler by Colbert. In Simmons, ‘supra, 
(330 U.S. at 383-3 34) the Court discussed the improper use of 
photographs which may have suggestive effects. At page 38, the 
Court said: 
Regaréless of how the initial nisidertift can 
tion comes about, the witness tnereafter! is 
apt to retain in his memory the image of} wee 
photograph rather than of the person actyal2 


seen, reducing the trustworthiness of ae 
quent lineup or courtroom identifi cation. 


Counsel submits that Colbert's lineup identification = more 
irfluenced ty the picture of Butler which he had seen shortly 
pefore on the same evening than the image of Butler who om he 
allegedly had seen on a bus ten days earlier. This court saw a 
sraphic instance of this phenomenon in Mason, supra. Th re vae 
complainant, a dant r teller, admitted at trial that it was “hard 


te separate the images” of the man at her window who defrauded 


nhose vhotograph the pvolic howed her, the man 


press 


the defendant 
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the image of the man on the bus was vague before he saw in the 
same evening the photograph and the person of Butler, (£) whether 
he hesitated and appeared unsure when he began observing the six 
men in the lineup, and (g) whether he watched them with fixed 
attention. 

It is clear that Wade intended something more than the 
mere presence of a lawyer at a police lineup-confrontation. Wade 
certainly required that an accused should have effective assist— 
ance of counsel at any identification confrontation, except con- 
ceivably those subject to the exigencies of prompt on-the-scene 
observations. Moreover, in order to render effective assistance, 
counsel must have an lopportunity to consult with the suspect and 
to inform himself, as a minimum, of the ingredients of the accusa- 
tions and proceedings and also (a) the names of witnesses, Cb) 
prior descriptions given to police and (c) prior identifications. 
See this Court's so-called "Allen" order issued October 16, 1969 
in Wilson v. Wilson, No. 23,548, which states that on the record 
there the Court saw no reason why the right to effective assist- 
ance of counsel does not require that the description of the sus- 
pect as given to the police be made available to counsel for the 
appellant at the lineup." If we can accept the unsubstantiated 
statement of defense counsel at trial that he understood Butler 
was represented by counsel at the lineup but he did not know 
whether such lineup counsel knew of the prior photographic identi- 
fication, then we must conclude, nevertheless, that such counsel 


did not possess the requisite knowledge to render effective assist- 


ance at the lineup. Accordingly, Butler's rights under laae and 
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Stovall were violated. See Campbell v. Unitedc States, io. 22,2 

DLOVaL+ hae VETER Lvs 


decided June 23, 1970, where this Court reversed for a remand 


pursuant to the princip-es announced in Clenons, Supra. 


Je close this arguuent on the lineup aspects of this 
appeal by a reference to our @iscussion of the ph eRe EETNC 
we reaffirm and adopt here what 
an@ we stress again the useful role of counsel in 
to reconstruct a pretrial identification confrontation. 


process counsel vindicates his duty and his right to con- 


duct a meaningful material cross-examination in relation! thereto. 


3usler's counsel was improperly foreclosed in this respect. 
| 


Iv. THOS If-COURT IDSITIFICATION. APPELLATT BY 
THE JITMGSS VHO ADE THE It Se TSS IOue suG- 
GESTIVE IDENTIFICATIONS SHOULD HAVE 3azr oF 
TPDEP sD. LT oe IG fob uit GAT VLED SY SxPOS 25 
{O ILPROPER SUGGESTICTS., 


i 
- 


The law is firmly estatlish at an in-court) identi- 
fication must have an independent orisi it must not BC based 


upon an observation of the suspect at : Las confront vation.s 


x 


Support for this proposition iis found 3 e i ¢ the cases 


eited and discussed above, including le (at pase 2404242) , 


S 


Gilbert (at pages 2735-274, ya axel 


4 
" 
Grevory, Lewis, iiason, Lendoza, - mand JiLisams, cups 
| 


Vv. SES BURDEID JAS OF THS GOVERILET TO PROVE BY 
CLSAR AID COMVEi CLG BVIDEYCs THAT THS Iy- 
COURT IDSIPIFICATION I CUSSTION HAD AT | 
GDP LIET SOURCE At ) AS TOT BASED UPO! 
TMPERLISSIBLE PRETRIAL COLFR0rTATIOIS. 


The law is also firmly estavlished that if ther 


evidence of a totality cf circumstances of a confrontat 


o Ghee 

unnecessarily suggestive and conducive to irreparable mistaken 
identification that a defendant is denied due process of law, then 
the Government has the burden to prove by "clear and convincing 
evidence" that the in~court identification had an independent 
origin and was not tainted by impermissible suggestion. Support 


for this proposition is found in several cases cited and discussed 


above, including Wade (at 240-241), Gilbert (at 273-274), Longs, 


Mason, Williams, and York, supra. 


VI. A NEW TRIAL IS REQUIRED BECAUSE THE GOVERNMGNT 
FAILED TO PROVE BY CLEAR AMD CONVINCING EVIDENCE 
THAT THE IN-COURT IDENTIFICATION IN QUESTION HAD 
AN INDEPENDENT ORIGIN, AND THE TRIAL JUDGE 
PAILED TO MAKE ESSENTIAL FINDINGS AND CONCLU- 
SIONS AS TO THE IMPERMISSIBLY SUGGESTIVE PRETRIAL 
IDENTIFICATIONS. 

The Government offered no evidence to destroy the pre- 
sumption that the photographic and lineup jdentifications were so 
unnecessarily suggestive and conducive to irreparable mistaken 
identification that Butler was denied due process of law. The 
trial judge compounded this violation of Butler's rights by fail- 
ing to consider the myriad undisputed and undisputable facts 
comprising the two challenged identifications, which nullify the 
identification made at trial. In fact, a scrutiny of the entire 
record on appeal does not indicate that the judge had any awareness 
of the flaws of the identifications. 

Counsel for appellant submits that on this record this 
Court can conclude that the two pretrial confrontations were 
unnecessarily suggestive. See Gregory, supra, where the Court 


reached the same conclusion as to two confrontations in that case. 


If, however, the Court should deem the trial record inadequate 
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then it can reverse and remand for a Wade-Stovall hearing. 
Support for this judicial action is found not only in Wade and 


Gilbert, supra, but also in the following cases of this Court 


cited and discussed above: Jones, Mason, Mendoza-Acosta, Sera- 


Leya, Smith, Wright, York, and Young, supra. 


VII. THE TRIAL JUDGE COMMITTED REVERSIBLE ERROR IN 
INSTRUCTING THS JURY (A) THAT IT COULD CONVICT 
ON BOTH FELONY-MURDER AND SECOND-DEGREE MURDER, 
(B) THAT A DEAD PERSON COULD BE THE VICTIM OF 
A ROBBERY, AND (C) THAT A WRONGFUL ACT INTEN- 
TIONALLY DONE IS DONE WITH MALICE. 


B. The trial judge, over the timely and specific objection 
of defense counsel, instructed the jury that Butler could be 
indicted and convicted on both counts of felony-murder and second-— 
degree murder for a single homicide. We have set forth in our 
Statement of the Case, supra, the colloquy between court and 
counsel before the charge to the jury. Defense counsel contended 
that a guilty verdict had to be either felony-murder or second- 
degree murder but could not be both. The problem here was 
canvassed in a scholarly opinion in Fuller v. United States, 
132 U.S.App.D.C. 264, 295, 407 P28 1199, 1230 (1968 en banc) 
where the Court said: 

The jury may consider the issue of second- 

degree murder on an indictment of first | 

degree felony-murder only if it finds 

some defect with the proof as to felony-—) 

murder. (Emphasis added) | 
And the Court also said that if a request, motion or objection is 
made by the defendant, the judge, in charging the jury with 
respect to both felony-murder and second-degree murder, should 


instruct the jury to consider the question of second-degree 
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murder only if the jurors determined that the Government had failed 
to prove the first-degree murder count. In Fullard v. United 
States, 134 U.S.App.D.C. 95, 97, 413 F.ad 369, 370 (1969) the 
Court cited Fuller in connection with an indictment charging, 
inter alia, first-degree felony-murder and second-degree murder. 
The Court said: 

Fuller goes on to hold that in the case of 

Such an indictment the court on request 

should instruct under the lesser included 

offense doctrine, with only one such guilty 

verdict permissible. (Emphasis added) 
B. The trial judge, over the timely and specific objection 
of defense counsel, charged the jury that it could convict Butler 
for the robbery of a dead person. 22 D.C. Code Sec. 2901 provides: 

Whoever by force or violence, whether 

against the resistance or by sudden or 

stealthy seizure or snatching, or by putting 

in fear, shall take from the person or immediate 

actual possession of another anything of value, 

is guilty of robbery, °° ° - 
The statute by its terms thus defines robbery as a forceful or 
violent wrongful taking of someone's property. The means of per- 


forming this act of force or violence is (a) resistance to someone 


or (bo) instilling fear in someone or (c) sudden or stealthy 


seizure or snatching. Construing this statute, the Court in Hunt 
v. United States, 115 U.S.App.D.C. 1, 4, 316 F.2d 652, 655 (1963) 
noted that the offense of robbery contains some elements absent 
in the act of larceny, and reversed a robbery conviction because 
every fact proved by the Government was as consistent with the 
lesser offense of larceny. In Byrd v. United States, 119 U.S.App. 
D.C. 360, 361, 342 F.2d 939,940 (1965) the Court criticized the 


trial judge ina robbery case for defining "robbery" in his jury 
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charge by reading the statute. This Court said: 


This was not sufficient. The statute does 
not even set forth all the essential ele- 
ments of the offense. 


The Court cited Neufield v. United States, 73 U.S.App-D.C. 174, 
189, 118 F.2d 375, 390 (1941) as authority for the proposition 
that Congress in the robbery statute (22 D.C. Code Sec. 2901) 


"meant to make robbery a crime, and by robbery it meant robbery 


" 


in the usual common law sense of the term’ °* ° « 2 Wharton, 


Criminal ay 3 


Criminal Law and Criminal Procedure (Anderson Edition, 1957) Sec. 
545, page 241-245 says: 


Robbery is the unlawful taking of prop- 
erty of any value from the person or in the 
possession of another by means of force or 
by putting him in fear . * * ¢ In the absence 
of statutory modification, the Constituent 
elements of the offense of robbery are 


1. a felonious taking, 

2. accompanied by an asportation, of 

3, personal property of value 

4. from the person of another or in his 
presence, 

5. against his will, 

6. by violence or by putting him in fear, 

7, animus furandi. 


It thus appears that robbery, requires as a mininun, the element 


of force or fear. In Mitchell v. State, 408 P.2d 566 (Okla. 
Crim.App. 1965) at 570 the Court said: 


In our opinion, this Statute was specif- 
ically designed to distinguish between the 
robbery, larceny and burglary statutes. | 
* « ¢ The stealthy or secret taking of prop- 
erty from the person of another before the 
victim is aware of what is being done is‘ not 
robbery. * * ° To constitute robbery the 
taking of the property must be accomplished 
by force or by putting the victim in fear. 
The fear or intimidation is the gist of the 
offense. 
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Counsel submits that in view of the uncontradicted evidence that 
Epstein died immediately from the shot, he could not thereafter 
have been put in fear or had possession of property. Moreover, 
the record is devoid of evidence that the culprit applied force 
to Epstein after his death. 
C. The trial judge in charging the jury on malice read to 
the jury, inter alia, the following passage: 
In determining whether a wrongful act is done 
with malice, you may infer that a person 
ordinarily intends the natural and probable 
consequences of acts knowingly done or know- 
ing omitted. 
The trial judge thus in effect instructed the jury that a wrongful 
act intentionally done is done with malice. Thirteen months pefore 


the trial, this Court in Green v. United States, 132 U.S.App.D.C. 


100, 405 F.2d 1368 (1968) condemned substantially the same instruc- 


tion. The Court observed (a) that a wrongful act intentionally 


done is not absolutely done with malice and (bo) that the defini- 
tion in the above-quoted passage omitted the element of wilful- 
ness and lack of justification or excuse. The same question was 
involved in United States v. Wharton, (No. 22,433, decided by this 
Court on January 5, 1970), and the Court approved and reinforced 
the rationale in Green. 

Counsel submits that the three jury instructions dis- 
cussed above contravened teachings of this Court in several 
cases. The trial judge therefore committed plain error with the 
result that the verdicts and penalties exceeded both in quality 
and quantity what otherwise could and might have been the deci- 


sions of the jury. 
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THE ENTRY OF ERRONEOUS JUDGMENTS OF cONVIGE-ION 
AND IMPOSITION OF CONCURRENT SENTENCES ON SOs 
CONVICTIONS VIOLATED APPELLANT'S RIGHT OF DUE 

PROCESS OF LAY. 


Butler was convicted of felony-murder, wcrc 


murder and two counts of armed robbery of Bpstein and Robinowitz, 
respectively, and assault with a dangerous weapon on Robinowitz. 
The judge imposed concurrent sentences of life imprisonment on 
the felony-murder conviction, eight to twenty-four years on each 
of the armed robbery counts and three to ten years on the assault 
with a dangerous weapon. The judge let the second-degree m murder 
conviction stand but refrained from a sentence on this offense. 

If Appellant is right in his contentions (a) that for 
killing Epstein he was guilty of either felony—murder or second 
degree murder but not both and (bd) that he could not have robbed 
a dead man, then (a) the conviction, even without the imposition 
of sentence, cannot stand in full force and effect simultaneously 
with that of felony-murder and (b) the concurrent sentence on the 
robbery of Epstein may result in substantial harm to nim in terms 
of serious effects flowing from invalid convictions and concurrent 
sentences. Collateral effects may follow, such as probation or 
parole privileges, civil rights under state laws, effect for 
future impeachment purposes, and in direct effects such | as those 
of such convictions based on the thinking and reaction of another 
judge with respect to sentencing on other counts or offenses. 

In Benton v. Maryland, 393 U.S. 994 (1968), the Court 
heard oral arguments and then restored the case for reargunent on 


a matter not specified in the original writ: | 


= fh) <= 

Does the "concurrent sentence doctrine" 

enunciated in Hirabayashi v. United States, 

81, and subsequent cases, have 

continued validity in the light of such 

decisions as Ginsburg Vv. Mew York, 390 

U.S. 629, 633, no. 2, Peyton v. Rowe, 391 

U.S. 54, Carafas v. La Vallee, 391 U.S. 234, 

237-258, and Sibron v. New York, 392 U.S. 40, 

50-58. 
In its subsequent opinion, 395 U.S. 784 (1969), the Court refused 
to apply that aoctrine and cautioned against its use. The Court 
at pages 787-791 said that the concurrent sentence doctrine 
enunciated in Hirabayashi at page 105 of the report did not con- 
stitute a jurisdictional par to the Court's deciding the peti- 
tioner's challenge to his larceny conviction. The Court reasoned 
that the possibilities of adverse collateral effects from that 


conviction gave the case an adversary cast and made it justiciable. 


A fortiori, invalid convictions of second-degree murder 


and armed robbery could have at least as harmful collateral 
effects as a conviction of larceny. As a minimum, this Court must 
reverse in order to purge these invalid convictions in Butler's 


record. 


SUIDARY 
Appellant submits that the various errors committed in 
the trial of his case require a reversal of his various convic— 
tions. It is reasonable to argue that if defense counsel had 
known the essential details of Colbert's impermissibly suggestive 
pretrial identifications, they could have cast a substantial 
doubt in the minds of the jurors as to Colbert's in-court identi- 


fication. Moreover, counsel can also tenably contend on this 
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appeal that if the trial judge had charged the jury that st should 
not. deliberate on second-degree murder unless and until it. deter- 
mined that it could not convict on felony-murder , then we can 
only guess what the jury would have done. Counsel can plausibly 
‘assert that the jury, if convinced of guilt, might have returned 
a verdict of second-degree rather than of felony-murder but, in 


any event, not both. 


CONCLUSION 

For the reasons stated in this brief, Appellant | Butler 
requests this Court to reverse the convictions. Depending on 
: the bases for reversal, the District Court should be instructed 
to order any one or more of the following courses of action: (a) 
a new trial, or (>) an expurgation from the record the convic- 
tions for second-degree murder and armed robbery of Leon Epstein, 
or (c) a hearing to determine whether Colbert's in-court identi- 
fication was of independent origin free from taint by pretrial 


identifications. 


Respectfully submitted, 


MILTON A. KALLIS 
Attorney for Appellant 
Appointed by the Court 
744 Washington Building 
1435 G Street, '.W. 
Washington, D.C. 20005 
Telephone: 783-1950 | 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether an independent source existed for the in- 
court identification of appellant by the witness Allen Col- 
bert? 

Il. (a) Whether it was proper for the trial judge to 
permit the jury to consider, and to return guilty verdicts 
on, both the felony murder and second-degree murder 
counts of the indictment? 

(b) Whether the trial judge was correct in in- 
structing the jury that it made no difference whether or 
not the decedent was still alive when the money was taken 
from his person? 

(ce) Whether the trial judge correctly instructed 
the jury on malice? 


* This case has not previously been before this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,050 


UNITED STATES OF AMERICA, APPELLEE 
Vv 


GreGcoRY L. BUTLER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an eight-count indictment filed April 28, 1969, ap- 
pellant was charged with first-degree felony murder (kill- 
ing while perpetrating and attempting to perpetrate the 
crime of robbery), in violation of 22 D.C. Code § 2401; 
second-degree murder, in violation of 22 D.C. Code § 2403; 
two separate counts of armed robbery, in violation of 22 
D.C. Code §§ 2901 and 3202; two separate counts of rob- 
bery, in violation of 22 D.C. Code § 2901; one count of 
assault with a dangerous weapon, in violation of 22 D.C. 
Code § 502; and one count of carrying a dangerous weap- 
on, in violation of 22 D.C. Code § 3204. The charges 


(1) 


2 


arose in connection with events which occurred on Feb- 
ruary 3, 1969. After a trial by jury before the Honorable 
John H. Pratt on December 2 and 3, 1969, appellant was 
found guilty of first-degree murder, with a recommenda- 
tion by the jury for life imprisonment, and guilty of 
second-degree murder, two counts of armed robbery and 
one count of assault with a dangerous weapon.? On Feb- 
ruary 16, 1970, appellant was sentenced to imprisonment 
for life for first-degree murder, eight to twenty-four 
years for each count of armed robbery, and three to ten 
years for assault with a dangerous weapon. All the sen- 
tences were ordered to run concurrently with each other. 
No sentence was imposed on the guilty verdict of second- 
degree murder.* This appeal followed. 


The Government’s Case 


The factual background of the killing, robbery and as- 
gault charges was first described by Joseph Robinowitz, 


a co-employee with the deceased, Leon Epstein. Robino- 
witz, age 72, testified that on February 3, 1969, he and 
Epstein arrived at approximately 7:00 a.m. at their place 
of employment, the Rosenblatt Clothing Company, a men’s 
clothing store at 641 D Street, Northwest (Tr. 8-9, 42) 5 


2The Government made, and the court granted, a motion to dis- 
miss count eight of the indictment, which charged appellant with 
carrying a dangerous weapon. The presecutor had misplaced a 
copy of a certificate showing that appellant did not have a license 
to carry 2 weapon on the day in question (Tr. 156-157, 188). No 
verdict was returned by the jury on the counts charging robbery 
in view of their findings on the charge of armed robbery. 


2 See our argument in part Il, infra, p. 15, wherein we discuss 
the implications of this ruling by the trial court. 


3 References to the transcript of these proceedings will be made 
according to the following system: “Tr” for the transcripts cover- 
ing pages 1 to 112 (130) held on December 2, 1969, and pages 
131 to 193 held on December 3, 1969; “Tr. I” for the supplemental 
transcript for December 2, covering voir dire, selection of the jury 
and the opening statement by the Government; “Tr. II” for the 
supplemental transcript for December 3, covering the closing argu- 
ments and instructions of the court. 
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According to their customary procedure, the two men 
would open the store at 7:00 a.m. They could not open 
the doors to the store any sooner because the store was 
protected by an alarm system (Tr. 8-9, 35). Robinowitz 
opened the front door to the store by unlocking the sev- 
eral locks; once the door was partially opened, Leon Ep- 
stein entered the building for the purpose of turning on 
the lights (Tr. 10-11, 24-25). On the day in question, 
as Robinowitz was completing the job of opening the 
front door, “two young men” grabbed his coat, pushed 
him inside the store and ordered that the door be locked 
(Tr. 11, 25). Both men were armed (Tr. 11, 25-27). As 
soon as the door was closed, one of the men fired a single 
shot at Epstein, hitting him in the head (Tr. 11, 20, 28- 
30). Robinowitz did not see Epstein move again, and to 
him Epstein appeared to be dead (Tr. 28, 36). His body 
was subsequently moved by the men to avoid its being 
noticed by passersby outside the store (Tr. 12, 32, 36). 

Following the shooting, the men took a set of keys from 
Robinowitz and asked him for the combination to the safe 
(Tr. 12, 35-36). Robinowitz did not know the combina- 
tion, and after so informing them, he was beaten about 
the face (Tr. 12, 37).* The two men dragged Robinowitz 
to the rear of the store and searched him for money, and 
he gave them $4.00 from his wallet (Tr. 18, 38-39). The 
wallet was not taken by the men but was discarded in the 
store, and Robinowitz was ordered to lie down in the rear 
of the store (Tr. 13, 39). 

The men indicated a desire to leave the store shortly 
after these events. There was no back door, but Robino- 
witz suggested a possible escape route through a boarded- 
up hole inside the men’s room at the rear of the store 
(Tr. 18, 40). Upon checking they decided against exiting 
in that fashion, but they did tear down some of the wir- 
ing to the burglar alarm system which was located near 
the men’s room (Tr. 14). Robinowitz next suggested, 


+The store’s telephone rang at this point, but no one answered 
it (Tr. 39-40). 
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since he did not have the required key to unlock the front 
door, that they check Epstein’s body for the special key 
needed to leave the store (Tr. 14). Robinowitz was still 
lying on the floor, but he heard one of the men say, “Your 
buddy [Epstein] had a gun” (Tr. 15, 41).° Robinowitz 
next heard the door slam and saw that the men were 
gone (Tr. 14). He checked the front door to see if they 
were in sight; once assured they had gone, he summoned 
the police (Tr. 15). 

Robinowitz testified that the men were in the store for 
approximately fifteen to twenty minutes (Tr. 41). He 
could not identify appellant as one of the men because he 
was nervous and afraid to look at them at the time of 
the offense (Tr. 41-42), but he described them generally: 
one man was about 5’7” tall, with a small build, and the 
other was 5’9” tall (Tr. 19). Robinowitz further stated 
that after the men left the store he checked the merchan- 
dise and noticed that one of the three-quarter length black 
leather coats was missing. He had observed the shorter 
of the two men with a similar type of coat in his posses- 
sion (Tr. 16-19, 22). At trial Robinowitz identified an 
exhibit as a coat similar to the one he described (Tr. 22). 
Robinowitz testified that Epstein normally carried money 
with him to the store, but he was unable to state how 
much; he did not see the men take $100 from Epstein’s 
body (Tr. 19, 41). 

The first Metropolitan Police officer on the scene was 
Allen E. Richards. He arrived at the store a little after 
7:00 a.m. and found Robinowitz at the front door to the 
clothing store. Once inside, he observed blood stains and 
a trail of blood leading to the body of Epstein in the rear 
of the store. He summoned an ambulance for Epstein 
(Tr. 44-47) .* 


5 Robinowitz confirmed this fact by reference to the decedent’s 
practice of carrying a pistol to and from work, but he added that 
Epstein never carried it inside the store (Tr. 15). 


6 Following the officer’s testimony the Government called Allen 
Colbert to the stand, but prior to any testimony before the jury, 
appellant requested a hearing on the issue of suggestiveness in 
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The evidence before the jury continued with a stipula- 
tion to the effect that Joel Klein, a relative of the de- 
ceased, identified Epstein’s body to the Deputy Coroner, 
Dr. Linwood Rayford (Tr. 72). Dr. Rayford testified as 
an expert that Epstein’s death was caused by a gunshot 
wound to the head (Tr. 73-76). 

Allen Colbert testified that on February 3, 1969, he 
worked in Silver Spring, Maryland, and that in the 
course of his travels to work on that particular day he 
caught a bus at 7th and E Streets, Northwest, wherein 
he encountered appellant.’ Colbert was unsure of the 
time that he caught this bus, but from what he said it 
would appear that it was a short time after 7:00 a.m. 
(Tr. 77-78, 98). Colbert’s attention was drawn to appel- 
lant, who was already on the bus and seated in the last 
seat in the rear, because Colbert sat in the same seat on 
the opposite side from appellant and because appellant 
“was hunched down on the back seat as if he didn’t want 
to be seen on the bus” (Tr. 79). Appellant’s feet were on 
the ground, but his upper body was lying on the seat (Tr. 
84-85). There was approximately five people on the bus, 
including the driver, at the time Colbert boarded it (Tr. 
85). Colbert made an in-court identification of appellant 
as the man he saw on the bus on February 3, but he 
noted that at the time of trial appellant’s hair appeared 
to be longer (Tr. 79-80). 

As Colbert continued to observe appellant, another in- 
dividual entered the bus at 7th and H Streets, Northwest, 
and sat down in the seat immediately in front of appel- 
lant (Tr. 80, 85-87). They appeared to know each other 
and began a conversation about appellant’s story that he 


the showing of certain pictures to Colbert prior to the latter’s 
viewing of appellant at a lineup (Tr. 47-72). This hearing will be 
treated in a separate section of our brief, infra, pp. 8-12. 


7 Colbert lived at 113 P Street, Southwest, on February 8, 1969. 
He testified that on the day in question he caught one bus near 
his residence in Southwest and that he had to transfer to a second 
bus at 7th and E Streets, Northwest, in order to complete his 
journey to Silver Spring (Tr. 77-78). 
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broke into Rosenblatt’s clothing store that very morning 
(Tr. 80-81). The two did not really begin their conver- 
sation until after the bus passed 7th and K Street, at 
which time appellant sat up. Appellant had said “he 
wanted to get out of this part of downtown” (Tr. 86). 
Appellant explained to his friend on the bus that he and 
two other fellows had entered the store and that they had 
some trouble with the alarm system (Tr. 80-81, 87). Ap- 
pellant had told one of his friends who went into the 
store “not to use the gun” (Tr. 81). There was some dis- 
cussion between appellant and the other passenger that 
no money was taken (Tr. 81) but that he got a black 
leather coat from the store (Tr. 81, 87). Colbert identi- 
fied a coat that the Government introduced into evidence 
as similar to the one he saw appellant carrying when he 
left the bus (Tr. 83). Appellant got off the bus at 
Georgia Avenue and Lamont Streets, Northwest, but Col- 
bert had earlier heard appellant telling his friend that 
he planned to visit his aunt’s house on Market Street 
[sic] (Tr. 82-83). Appellant was in Colbert’s presence 
for approximately twenty-five to thirty minutes (Tr. 
82).* 

Appellant’s cousin, Denise V. Williams, age 17, testi- 
fied that on February 3, 1969, she lived at 618 Morton 
Street, Northwest, with her mother and other relatives 
(Tr. 96-97, 104). At approximately 7:30 a.m. Miss Wil- 
liams was in her bedroom when she heard appellant knock 
at the door. Later she heard him make certain state- 
ments regarding a shooting and holdup of a store (Tr. 
98-99). Miss Williams overheard his repeated admissions 
regarding the offenses and specifically recalled hearing 
him say he had two guns. She also saw the coat that ap- 
pellant said he had taken from the store (Tr. 100-101). 


8 On cross-examination Colbert explained that he did not contact 
the police until February 13. He stated, however, that he spoke to 
a friend at his place of employment regarding the incident. That 
friend had heard a radio account of the robbery and killing, and he 
advised Colbert that Colbert ought to report his information to 
the police or else he would notify them. Colbert was aware that 
there was 2 $10,000 reward for helpful information (Tr. 88-89). 
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Appellant told Miss Williams that he obtained $4.00 from 
one of the men in the store and that he came to their 
house by bus (Tr. 100). Appellant stayed in the house 
for about an hour and then left by cab (Tr. 107). 

Mrs. Shirley Ross Williams, appellant’s aunt and the 
mother of Denise Williams, testified that on February 3, 
1969, appellant knocked on her door, and she let him in 
after he identified himself (Tr. 141-142). When asked 
why he was there so early, appellant said he “just shot 
somebody .... I just shot a white mother . . . fucker” 
(Tr. 148-144). Appellant explained the details. Over the 
previous weekend, he recounted, he and three other per- 
sons planned to rob Rosenblatt’s (one of the conspirators 
had been employed there before). They rode in a black 
Cadillac to the store and waited until the men opened the 
store at 7:00 a.m. Appellant followed them into the store 
with a gun on them and said this was a “stickup.” When 
one of the men was ordered to go to the back of the store, 
he went for his pocket and appellant shot him, intending 
to hit him in the shoulder. The other man was tied up, 
and appellant took $4.00 from him and a lot of money 
off the man he shot. Appellant also disclosed that he car- 
ried away a coat from the store. Upon leaving he boarded 
a bus near Kann’s Department Store and lay down in the 
rear seat of the bus because it passed by Rosenblatt’s and 
there were police arriving on the scene. He rode this 
bus to a stop near his aunt’s house (Tr. 143-144, 146, 
149-151). Appellant also displayed two guns to Mrs. Wil- 
liams and said that one of those guns was obtained in 
the store (Tr. 144). Mrs. Williams inquired of appellant 
as to his reason for committing the offense, and he ex- 
plained that he was not earning enough money. She saw 
appellant count more than $100 in her presence (Tr. 145, 
152-153). Mrs. Williams described appellant as “scared 
and bragging” as he repeated his statements over and 
over again (Tr. 147). Appellant left at about the same 
time as Mrs. Williams, at 8:15 a.m., and caught a cab 
(Tr. 147-148). 
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The last Government witness, Officer Robert Pratt of 
the Metropolitan Police, testified that he arrested appel- 
lant on February 5, 1969, and that at the time of his ar- 
rest appellant was wearing the black leather jacket which 
was introduced into evidence (Tr. 154-156).° 


The Defense 


Appellant was the sole defense witness. He testified 
that on February 2 he had spent the night at a friend’s 
house at 204 11th Street, Southeast. The next morning 
he boarded a bus at 7th Street and Pennsylvania Avenue, 
Southeast, and rode it to 7th Street and Pennsylvania 
Avenue, Northwest (Tr. 165-166, 170). He transferred 
to another bus in an effort to reach his aunt’s house at 
618 Morton Street, Northwest. Appellant was looking for 
employment, and he thought that his stepfather, who 
lived at his aunt’s house, would be able to assist him in 
finding a job. 

Appellant denied that he made any statements, either 
on the bus in front of Colbert or at his aunt’s home, which 
might implicate him in the shooting of Epstein (Tr. 166- 
167, 174-175). However, appellant did agree that on Feb- 
ruary 3 he wore the black leather jacket introduced in evi- 
dence which had been seized from him at the time of his 
arrest (Tr. 168). Appellant said he bought the coat on 
February 1, 1969, from a “fence man” at 12th and K or 
L Streets (Tr. 167-168). Appellant also testified that on 
February 3 he left his aunt’s home in a taxicab (Tr. 167). 


The Identification 


During trial, appellant learned that Allen Colbert had 
made a pre-trial photographic identification of him some 
time before viewing him in a court-ordered lineup with 
counsel present (Tr. 48). Colbert had not yet testified 


° The Government concluded its case with a stipulation regarding 
the ownership of the property taken during the robbery (Tr. 162- 
163). 


10 The record indicates that it was not the same counsel who 
represented appellant at trial (Tr. 49). 
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before the jury. Out of their presence a hearing was 
conducted to determine whether the showing of the photo- 
graphs to Colbert was impermissibly suggestive (Tr. 49). 

Colbert testified that on February 3, 1969, he boarded 
a bus at 7th and E Streets, Northwest, and that at that 
time he observed appellant (Tr. 50-51). At trial, accord- 
ing to Colbert, appellant wore his hair longer than on 
February 3 (Tr. 51). Appellant was in Colbert’s presence 
for about thirty minutes during the bus ride up to Geor- 
gia Avenue and Lamont Street, Northwest, where appel- 
lant alighted. Colbert sat next to appellant in the last 
seat of the bus. His attention was drawn to him because 
appellant “was hunched down in the seat as if he didn’t 
want to be seen” (Tr. 52-53). Colbert saw appellant with- 
out any covering over his face. In addition, a third per- 
son came to the rear of the bus and had a conversation 
with appellant. During the discussion Colbert focused his 
attention on appellant because he was doing most of the 
talking (Tr. 54). 

With respect to the photographic identification, Colbert 
testified that a “few days” after February 3 he was 
shown photographs by a detective at the Homicide Squad. 
He identified appellant out of “quite a few,” a ““whole 
lot” of pictures (Tr. 54-55). The pictures were of Negro 
males, nineteen and twenty years old. Colbert recalled 
that the detective asked him “if I could recognize the 
person that I saw on the bus” (Tr. 55). He had no dif- 
ficulty in picking out appellant’s picture (Tr. 55). 

Later that evening Colbert attended a lineup at which 
he observed six Negro males, and he picked out appellant 
(Tr. 55-56). Prior to the selection, Colbert was asked by 
the detective if he “could recognize the person that [he] 
picked out in the picture as the person [he] had seen on 
the bus” (Tr. 56). Colbert did so.’* Colbert later testi- 


11 Colbert later gave before the jury a more complete summary 
of his encounter with appellant (Tr. 77-95). 


12 A photograph of the lineup held on February 13, 1969, was 
shown to the witness (Tr. 57) and has been made a part of the 
record on appeal. 
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fied during this same hearing that his in-court identifica- 
tion was “based on the fact that this is the person that I 
saw on the bus and I didn’t forget his face when I went 
down to the Homicide Squad” (Tr. 70). Colbert was then 
asked if the reward posted in this case influenced his 
decision to identify anyone. Colbert did not answer the 
question directly; rather he explained that the reason he 
came to the police was because a friend of his warned 
him that if Colbert did not call the police, then the friend 
would tell the police himself that Colbert had some infor- 
mation (Tr. 70-71). 

Detective James E. Greenwell ** testified that he and 
his partner, Detective Raymond M. Pierson,“ investigated 
the homicide and that it was Pierson who selected and 
showed the pictures to Colbert (Tr. 58-63). Pierson was 
not available to give testimony on December 2. At first 
it was believed that the pictures were not segregated and 
saved by the police. This statement later proved to be in- 
correct, however, since the pictures had in fact been in a 
police file which was not located until the following day. 
The pictures were then produced in court. It was also 
learned that another police officer, Detective Sergeant 
Wilson, had been the person who showed the pictures to 
Colbert (Tr. 188-140) .* 

Appellant’s counsel maintained through the proceedings 
below that the Government should have produced the pic- 


13 The witness’ name is misspelled in the transcript as “Green- 
wald.” 


14 Detective Pierson’s name is occasionally misspelled in the 
transcript as “Pearson.” 


15 This latter information was obtained through the testimony of 
Detective Pierson, who spoke with Wilson on the telephone. Pierson 
came to court the next day, December 3. After the trial Detective 
John C. Wilson stated in an affidavit that he looked at the pictures 
in Government Exhibit 6, which are part of the record on appeal. 
Wilson stated that some of the pictures, one through eight, were 
shown to Colbert (one of these pictures was of appellant), but 
Wilson was unable to remember if three of the other pictures were 
shown to Colbert. On January 19, 1970, the Government orally 
moved that the affidavit be made part of the record, and the District 
Judge granted the motion that same day. 
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tures. The court ruled against appellant when it was 
thought that the pictures were not saved (Tr. 65-71). 
The court found that there was no showing of impermissi- 
ble suggestion in the photographic identification that 
would taint the lineup identification (Tr. 66). The court 
thus permitted the Government to introduce the lineup 
and the in-court identifications. In addition, the trial 
judge ruled that, in any event, Colbert’s in-court identifi- 
cation was based on an independent source in light of the 
length of time of observation and the unusual circum- 
stances under which Colbert observed appellant on the bus 
during a substantive portion of the bus ride (Tr. 66).* 

Despite the court’s ruling allowing the Government to 
introduce proof of the pre-trial lineup confrontation, how- 
ever, the prosecutor relied solely on the in-court identifi- 
cation (Tr. 72). 

The next morning the Government located the pictures, 
which were made a part of the record (Tr. 138-140). 
The Government offered the pictures in further support 
of the trial judge’s prior ruling on the due process issue, 
and the prosecutor indicated that an effort would be made 
to locate Detective Wilson. The matter was left in that 
posture, but the prosecutor was not able to produce Wilson. 

Following the completion of all the evidence, appellant 
moved for a mistrial based upon the failure of the Gov- 
ernment to bring Detective Wilson to court “to identify 
the pictures, to show that there was no suggestion to the 
witness Colbert at the lineup” (Tr. 176). The court de- 
nied appellant’s motion and stated: 


I was careful, I thought, to make the finding that 
while I would admit the lineup identification if the 
government wanted to present it, I found that the 
witness Colbert had an independent source for his 
identification, his courtroom identification of this 
individual, Butler; and according to the record as 
it then stood and particularly as it stands now, there 


36 The court also remarked at a later point during this hearing 
that appellant’s conversation was “sufficiently dramatic that Mr. 
Colbert was not going to forget it for quite some time” (Tr. 67). 
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was nothing suggestive in the showing of the 10 or 
11 pictures to Colbert. 

Now, the government stated then that they would 
not use the picture identification as a part of Col- 
bert’s testimony; and they further added that they 
wouldn’t use the lineup identification as part of Col- 
bert’s testimony. 

So that, in view of that, I don’t think there is any 
basis for a mistrial on the ground that Officer Wilson 
has not been produced to testify with respect to the 
showing. (Tr. 176.) 


ARGUMENT 


J. The only “identification” testimony elicited at trial 
from the witness Allen Colbert was an in-court identi- 
fication of appellant which was based on an independ- 
ent source. 


(Tr. 50-54, 65-66, 71, 78-85, 166, 168). 


Appellant presents a spate of arguments attacking the 
identification testimony of Allen Colbert, but he fails to 
recognize the significance of the fact that the only identi- 
fication testimony brought before the jury was Colbert’s 
in-court identification. Although the Government was per- 
mitted to introduce evidence of the pre-trial identification 
by Colbert, it elected not to do so. Thus the identification 
issue presented here is a narrow one. The trial judge 
ruled, inter alia, that there was an independent source 
for the in-court identification (Tr. 65-66, 76). Hence the 
only question before this Court is the correctness of the 
trial judge’s ruling on that point. Regardless of the mer- 
its of appellant’s arguments regarding the right to coun- 
sel at a pre-trial photographic identification?” and re- 


17In United States v. Kirby, 188 U.S. App. D.C. 340, 427 F.2d 
610 (1970), this Court declined to hold that an accused had an 
absolute right to counsel at a pre-trial photographic identification. 
Implicit in Kirby is the affirmative proposition that there is no 
such right, See also United States v. Hamilton, 187 U.S. App. D.C. 
89, 420 F.2d 1292 (1969), in which the briefs show that the photo- 
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gardless of his contention as to a due process violation 
at the photographic™* and lineup 2° jdentifications, this 


graphic identification complained of took place after the arrest 


States, 

in the Third Circuit is unsettl 

415 F.2d 158 (3d Cir. 1969), 

1805 (Sd Cir. 1970). The two courts whi 

per se rule of United States v. Wade, 388 

Gilbert v. California, 388 U.S. 263 (1967), appl 

identifications have done so in situations where the police were 
attempting to circumvent Wade-Gilbert. In both United States V. 
Zeiler, supra, and Commonwealth v. Whiting, 439 Pa. 205, 266 
A2d 738, cert. denied, 400 U.S. —— (1970), the police showed 
photographs to witnesses in an obvious attempt to prepare them 
for a subsequent lineup identification. We do not consider Nevada 
as having adopted the per se rule. Compare Thompson V. State, 
—— Nev. ——, 451 P.2d 704, cert. denied, 396 U.S. 893 (1969), 
with Carmichael v. State, —— Nev. ——, 467 P.2d 108 (1970); 
and see this Court’s comment in United States v. Kirby, supra, 188 
U.S. App. D.C. at 342-343, 427 F.2d at 612-618. 


18 Great reliance is placed upon appellate counsel’s view of the 
photographs which were shown to the witness. His conclusion that 
the “photographs which on their faces and backs virtually told 
[the witness] whose photograph to select” (Appellant’s Brief, p. 
27) is based upon speculation that the witness examined the pic- 
tures as meticulously as appellate counsel has done. There is no 
suggestion in the record, however, that the witness attached any 
significance, or even noticed, the dates and crimes listed on the 
back of the photographs. Cf. United States v. Robinson, —— US. 
App. D.C. —, 482 F.2d 1848 (1970). 


1° There is nothing per se wrong in efforts by the police to secure 
a photographic identification prior to a lineup. United States V. 
Stevenson, D.C. Cir. No. 23,922, decided December 2, 1970. We 
view the lineup (a picture of it has been made part of the record; 
see Patton v. United States, 131 U.S. App. D.C. 197, 403 F.2d 923 
(1968)) as not being unduly suggestive despite the fact that 
appellant was viewed the same night and wearing the same clothes 
he wore in the picture. The witness stated that his identification 
was “based on the fact that this is the person that I saw on the 
bus and I didn’t forget his face when I went down to the Homicide 
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Court need consider only the independent source question 
to resolve the identification issue presented by appellant.” 

Since the trial court found an independent source for 
the courtroom identification, appellant must now shoulder 
a heavy burden in striving to overcome that finding. 
United States v. (Clinton) Long, 187 U.S. App. D.C. 275, 
278, 422 F.2d 712, 715 (1970); see (Anthony) Long v. 
United States, 187 U.S. App. D.C. 311, 424 F.2d 799, 
(1969) ; Clemons v. United States, 188 U.S. App. D.C. 
27, 34, 408 F.2d 1230, 1237 (1968) (en banc), cert. de- 
nied, 394 U.S. 964 (1969). Unless the trial judge’s deci- 
sion lacks substantial support in the record, it must not be 
disturbed. United States v. Kemper, supra note 20, —— 
U.S. App. D.C. at ——, 433 F.2d at 1155; cf. United 
States v. McNeil, —— U.S. App. D.C. ——, 483 F.2d 
1109 (1969). The record in the case at bar overwhelm- 
ingly supports the trial court’s conclusion of independent 
source. 

Allen Colbert testified both in the presence and out of 
the presence of the jury that he boarded a bus early in 
the morning of February 3, 1969; that he went to the rear 
seat of the bus, which was not at all crowded (five per- 
sons were on it, Tr. 85); that he sat in the same seat as 
appellant; and that he paid particular attention to him 
because he was hunched over (Tr. 50-54, 79-80). More- 
over, Colbert again focused his attention on appellant dur- 
ing the thirty minutes he was in the latter’s presence be- 
cause of a conversation appellant had with another pas- 
senger (Tr. 53-54, 80-82). Colbert was able to recall in 
great detail the substance of that conversation, which 
dealt with the breaking into Rosenblatt’s store early that 
same morning and the carrying away of a coat. More- 
over, Colbert learned that appellant intended to visit his 


Squad” (Tr. 70). The trial judge correctly ruled that neither the 
photographic identification nor the lineup identification was sug- 
gestive (Tr. 65-71, 176). 


20 United States v. Sera-Leyva, U.S. App. D.C. ——, —— 
n.1, 433 F.2d 534, 585 n.1 (1970); United States v. Kemper, —— 
U.S. App. D.C. ——, —— n.16, 483 F.2d 1153, 1155 n.16 (1970). 
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aunt when he alighted from the bus (Tr. 82-88). If 
there was any doubt as to the reliability of Colbert’s 
identification testimony, it was corroborated in large part 
by appellant’s own statement that he rode in a bus up to 
his aunt’s house wearing the same coat that was intro- 
duced into evidence (Tr. 166, 168). 

These are but a few of the many factors which would 
support the finding of an independent basis for the in- 
court identification. All this, we submit, amounted to 
“clear and convincing evidence” that the in-court identifi- 
cation was based not on a pre-trial viewing of appellant 
but rather upon observation of appellant shortly after 
the offense. United States v. Sera-Leyva, supra, United 
States v. Kemper, supra note 20; see United States v. 
Wade, supra note 17. 


IL The court properly instructed the jury. 
(Tr. 159-161, 176-178, 187; Tr. II 42, 48-49). 


A. The trial judge correctly allowed the jury to con- 
sider, and render a verdict on, both the felony 
murder and second-degree murder counts. 


Appellant was indicted for, and found guilty by a jury 
of, felony murder and second-degree murder. However, 
at the time of sentencing, the District Court did not im- 
pose a sentence on the latter verdict. Consequently, there 
exists no judgment to be set aside or vacated. We re- 
spectfully submit that the trial judge’s action is consist- 
ent with Fuller v. United States, 132 U.S. App. D.C. 264, 
286, 298 n.52, 407 F.2d 1199, 1221, 1283 n.52 (1968) (en 
banc), cert. denied, 3938 U.S. 1120 (1969). See also United 
States v. Hooper, —— U.S. App. D.C. ——, —— n.8, 432 
F.2d 604, 606 n.8 (1970), where this Court stated: 


The vacation of the judgment does not destroy the 
jury verdict, but is rather equivalent in practical ef- 
fect to a suspension of the imposition of sentence. If 
it later develops that the interest of justice so re- 
quires, the sentence can be re-imposed on a concur- 
rent basis. The conviction could then be subject to 
appellate review. 
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B. The trial judge correctly charged that a dead 
person can be robbed. 


In Carey v. United States, 111 U.S. App. D.C. 300, 296 
F.2d 422 (1961), this Court held that regardless of 
whether the victim of a murder and robbery was dead 
or not, he was still a “person” as that term is understood 
in the robbery statute in this jurisdiction. The trial 
judge correctly stated the law as interpreted by this 
Court. Appellant’s contentions on this point have been 
disposed of in Carey. 


C. The charge on malice was correct. 


Appellant contends the trial judge’s instruction on 
malice “in effect instructed the jury that a wrongful act 
intentionally done is done with malice” (Appellant’s Brief, 
p. 38) (emphasis added). On the contrary, this is pre- 
cisely what the judge did not do. The instruction omitted 
the phrase which was found to be an incorrect statement 
of the law in Green v. United States, 182 U.S. App. D.C. 


98, 405 F.2d 1868 (1968).** Moreover, the trial judge in- 


22 The trial court instructed as follows: 


Now in connection with counts three and four, we are referring, 
of course, to Leon Epstein. Leon Epstein may or may not 
have been dead. 


The point I want to emphasize is that you can have a robbery 
from a dead man, and whether Mr. Epstein was alive or dead is 
unimportant. If you find the Government has proved beyond a 
reasonable doubt all the other elements of the offense, the fact 
that Mr. Epstein may have been dead need not deter you from 
finding that the Government has proved its case of armed 
robbery or robbery, as the case may be. (Tr. II, 48-49). 


This issue was discussed at various places in the trial (Tr. 159- 
161, 176-178, 187), and the trial judge referred to Frady v. United 
States, 121 U.S. App. D.C. 78, 100, 348 F.2d 84, 106 (en bane), 
cert. denied, 382 U.S. 909 (1965), which also cited Carey for the 
same proposition of law. 


22, The sentence used by the trial judge was taken verbatim from 
JuNIoR Bak SECTION OF D.C. BAR ASS’N, CRIMINAL JURY INSTRUC- 
TIONS FOR DistTRIcT OF COLUMBIA, No. 83 (1966). 
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cluded the words “knowingly done or knowing omitted” 
(Tr. 4, Tr. II, 42) which this Court recently approved in 
a similar instruction on intent. United States v. Moore, 
D.C. Cir. No. 28,488, decided October 19, 1970, slip op. at 
5-6. The instruction as given is unassailable on this point. 


CONCLUSION 


‘WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THomas A, FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
JoHN R. DUGAN, 
Assistant United States Attorneys. 
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counsel was present at the lineup and therefore had the burden of proving 
it. The defendant, said the Court, should not have to prove a negatives 
(Slip opinion page 3) The decision in Garner applies to appettant's case 
Since there was no testimony that a defense counsel was present at the 
lineup identification. In Chapman v. California, 386 U.S. 18, 24 (1967) 
the Court said that certainly 

Constitutional error, in illegally admitting 

highly prejudicial evidence or comments, 

casts on someone other than the person 

prejudiced by it a burden to show that it was 

harmless. 
Appeltant's counsel admits that the trial judge found that Colbert's identifi- 
cation had an independent source. The record, however does not disclose 
(a) whether the judge ever saw the pre-lineup and the lineup photographs, 
respectively, and (b) what were all the circumstances of these pretrial 
identifications. 

Appeltee's discussion on pages 12 and 13 of its brief is some- 

what misleading in relation to the quéstion of an accused's absolute 
right to counsel at a pretrial photographic identification. Kirby implies 
such a right for one who is not present but has been arrested for or 


charged with the crime and is in custody. Kirby referred to the Nevada 


case of Thompson v. State, cited in footnote 17 of appellee's brief on 
page 13, for the view there expressed of need for counsel at a photo- 
graphie identification, unless and until the photographs shown to the id- 
entifying witness are preserved and available at trial in order to rebut a 
claim of suggestiveness. 

Cn November 16, 1970 in No. 586 the Supreme Court denied 


certiorari to review Pennsylvania v. Whiting, 439 Pa. 205, 266 A. 2d 


738 (7/2/70). In this case the Pennsylvania Court adopted the per se rule 


of right to counsel at photographic identifications. The Court cited with 
approval the following ftanguage from United States v. Zeiler, 427 F. 2d 
1305, 1307 (3 Cit. 6/5/70): 


The considerations that led the Court in 
Wade to guarantee the right of counsel at Line- 
ups apply equally to photographiccidentifications 
conducted by police after the defendant is in 
custody.°*’ The dangers of suggestion in- 
herently in a corporeal lineup identification are 
certainly as prevalent in a photographic id- 
entification. "°° Also the defendant, himself 
not being present at such a photographie 
identification, is even less able to reconstruct 
at trial what took place unless counsel was present,*~° 
In addition, the constitutional safeguards that 
Wade guaranteed for lineups may be completely 
nullified if the police are able privately to con- 
front witnesses prior to the'lineup with suggestive 
photographs. 


Appellant's counsel submits that in view of the Supreme Court's denial of 
certiorari in Whiting it approved sub silentio the doctrine there expounded 


and applied. 


In the case of the instant appeat the fact of the photographic 


identification became known to the prosecutor and defense counsel only 


after the trial had begun. The photographs were unavailable during the 
testimony of the identifying witness. Accordingly defense counsel was 
severely handicapped in his cross-examination. The net result as to this 
aspect of the trial was a denial of effective assistance of counsel guaranteed 
by the Sixth Amendment, not due to appellant or his counsel. In Powell 
v. United States, 287 U.S. 45, 69 (1932) the Court said that in alormninat 
case the defendant "requiré the guiding hand of counsel at every step in 
the proceeding against him" and in Avery v. Alabama, 308 U.S. 444, 447 
(1940) the Court said that "where denial of the constitutional right to 
assistance of counsel is asserted, its peculiar sacredness demands that 
we scrupulously review the record." 

Cn page 15 of its brief the Government mentions but does not 
answer appellant's argument based on Fuller and Fullard as well as Benton. 
The second degree conviction of appellant has continuing force both in 
terms of possible prospective imposition of sentence as well as certain 
collateral effects. See Hooper, which appellee quotes on page 15 of its 
brief. A new trial is required because, inter alia,, of the perorcons 
instructions involving the Fuller and Benton aspects of this appeal. 

Appellee's reliance on Carey and Frady is misdirected in relation 


to the issue whether a dead person can be robbed. A scrutiny of Carey 


shows that the opinion is ambiguous and self-contradictory on the question 


~4- 


involved here. The opinion, however, clearly states that an interva! of 
time occurred between the stabbing and the death during which defendant 
removed the victim's wallet. In the instant appeal, the record shows 
that the victim was dead when the money was taken from his body. The 
majority opinions in Frady do not support appellee. However, Judge 
Miller, speaking for himself and the other three dissenting judges, said 
in footnote 14: 

The trial judge's charge correctly made it 

clear, however, that the count charging 

murder during the perpetration of robbery 


could not be sustained unless Bennett was 
alive when his wallet was taken. 


CONCLUSION 


For the reasons stated in this reply brief and in appeltant's 
main brief appellant's counsel submits that this Court should reverse the 


judgment of the District Court, 


Respectfully submitted, 


Milton A. Kallis 
Attorney for Appellant 
416 Washington Building 
washington, D.C. 20005 
Telephone: 783-1950 
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Appellant, by Milton A. Kallis, his court-appointed 
counsel, petitions for a rehearing and/or suggests a rehearing 
en bane for the reasons stated below. 

Counsel's rationale in relation to the Fuller problem 
rests on the postulate that a conviction of first-degree 
murder causes the defendant more substantial disadvantages 


than does a conviction of second-degree murder. Some details 


of this difference are stated in appellant's main brief. 


Another postulate is that it is the sole function of the jury 
to decide the degree of guilt in a homicide case, according 


to its finding of facts. 


In its opinion of November 17, 1971, the court appears 
to have overlooked or misapprehended the problem stemming 
from the trial court's erroneous application of the Fuller 
doctrine. The opinion creates a doubt whether in this type 
of situation it is the true function of an appellate court to 
try to probe the minds of the jurors to speculate whether 
they would have returned a verdict of second-degree, rather 
than a first-degree guilt, if they had a choice of only one. 
The opinion is silent as to the criteria of “substantial 
prejudice" mentioned but not discussed on page 4 of the | 
opinion, There sd thus an ambiguity of inference as to the 
procedural effects of the Butler kind of dilemma. According- 
ly, the court should rehear this aspect of the appeal and 
decide whether the Fuller doctrine, in the light of the Con- 
stitutional right to trial by jury, requires a new trial or 
other relief which may be meet. : 

In footnote 3 on page 4 of its opinion of Novenber 27, 


1971, the court erroneously states that "the District Court 


entered no judgment on the second-degree murder count." In 


its written "judgment and commitment" filed February 17, 
1970, the District Court said inter alia, "no sufficient 
cause” had been shown "why judgment should not be pronoungea" 


on: the charge of second-degree murder. The court accordingly 


expressly adjudged Butler guilty as charged and convicted. 


Counsel therefore concludes that the trial judge did enter a 
judgment on the second-degree murder count. Since it is a 
nullity in view of this court's statement in footnote 3 on 
page 4 of this court's opinion, counsel requests that the 
court expressly rule that the judgment is void and should be 
expunged. By this means the mandate will direct the District 
Court to vacate what appears to be an outstanding but un- 
enforceable judgment. 


Respectfully submitted, 


MILTON A, KALLIS 
Attorney for Appellant 
(Appointed by the Court) 
416 Washington Building 
1435 G Street, N.W. 
Washington, D.C. 20005 
Telephone: 783-1950 


